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Case No. 19−cv−07284−EC DECLARATION OF KATHY BAZOIAN PHELPS  

IN SUPPORT OF MOTION FOR ENTRY OF AN ORDER  
 

 

CHRISTOPHER D. SULLIVAN (148083) 
csullivan@diamondmccarthy.com 
DIAMOND MCCARTHY LLP 
150 California Street, Suite 2200 
San Francisco, CA 94111 
Phone: (415) 692-5200 
 
Counsel to Temporary Receiver 

 

 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

 
COMMODITY FUTURES TRADING 
COMMISSION, 
 
  Plaintiff, 
 
 v. 
 
DENARI CAPITAL LLC, TRAVIS 
CAPSON, and ARNAB SARKAR, 
 

  Defendants,  
 

 
 

 Case No. 19−cv−07284−EC 
 
DECLARATION OF KATHY BAZOIAN 
PHELPS IN SUPPORT OF MOTION BY 
RECEIVER KATHY BAZOIAN PHELPS 
FOR ENTRY OF AN ORDER APPROVING 
SETTLEMENT OF CLAIM ASSERTED BY 
INVESTOR GREGORY CAPSON 
 
 
 
 

Date:    October 1, 2020 
Time:   1:30 p.m. 
Place:   Courtroom:  5 
             450 Golden Gate Ave 
             San Francisco, CA 

   Judge:  Edward M. Chen  
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I, Kathy Bazoian Phelps, declare: 

1. Pursuant to this Court’s Order entered December 4, 2019, I was appointed as the 

temporary receiver (“Receiver”) in this case.  I am also an attorney duly licensed to practice in the 

State of California and am senior counsel at the firm of Diamond McCarthy LLP (“Diamond 

McCarthy”).  I have personal knowledge of the matters set forth below and if called as a witness, I 

would and could testify competently to the matters stated herein.  

2. This declaration is made in support of the Motion By Receiver Kathy Bazoian Phelps 

for Entry of an Order Approving Settlement of Claim Asserted by Investor Gregory Capson (the 

“Motion”).1  

3. Attached hereto as Exhibit “1” is a true and correct copy of the form of Settlement 

Agreement (the “Agreement”), subject to Court approval, with Gregory Capson (“Claimant”) 

resolving the proof of claim submitted by Claimant.  

4. Under the Agreement, I will cause the Receivership Estate to transfer to Claimant 

200,000 shares in National Gold, in full and final satisfaction of his claim.  Claimant will not 

receive a distribution of cash on account of his claim.  The Agreement allows me to avoid 

potentially protracted and costly litigation regarding Claimant’s proof of claim, which would 

inevitably delay administration of the Receivership Estate and my ability to obtain approval of the 

Plan, filed together with a motion for approval of the Plan, concurrently with this Motion.  The 

Agreement is contingent upon, among other things, Court approval of the Plan.        

5. I have conferred with the CFTC, counsel to the Receivership Defendants, and Claimant 

who each do not oppose the Motion.  

6. On March 3, 2020, Claimant submitted a Proof of Claim (the “Proof of Claim”) 

asserting a claim against the Receivership Estate, broken down as follows: (i) $350,000.00 in 

unpaid principal, comprised of $100,000.00 original equity invested, and a deposit on February 9, 

 
1 All capitalized terms used but not otherwise defined herein shall have the meanings given to them 
in the Motion.  
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2019 in the amount of $250,000.00; (ii) $208,000.00 in unpaid expected profit or interest; and (iii) 

rights to the ownership of 200,000 shares of National Gold (the “Asserted National Gold Shares”).  

The Proof of Claim also provided that Claimant received interest payments from Denari in the 

aggregate amount of $37,666.00.  

7. On March 30, 2020, Claimant provided information supplementing the Proof of 

Claim, and supporting a larger claim against the Receivership Estate. Among other things, 

Claimant provided: (i) a copy of a check in the amount of $90,000.00 by Claimant to Denari with 

written language by Claimant indicating that the funds were to be used to purchase National Gold 

shares on Claimant’s behalf; and (ii) evidence that in or about 2012, certain real property was 

transferred by Claimant to the Receivership Defendants with a value in excess of $1 million. In or 

about February 2013, the Receivership Defendants took possession of that real property, and 

caused monthly payments to be made to Claimant. The accounting of the exact value contributed to 

the Receivership Defendants and the exact value transferred by the Receivership Defendants to 

Claimant is not presently known to me, but based upon the information available, I believe that the 

amount of Claimant’s claim is likely substantially larger than the amount set forth in the Proof of 

Claim.  

8. In response to Claimant’s assertion of entitlement to 200,000 National Gold shares 

in addition to a monetary claim for $350,000, I believe that Claimant is not necessarily entitled to 

the Asserted National Gold Shares because none of the Receivership Estate National Gold Shares 

are in Claimant’s name and were not segregated for Claimant’s benefit.   I also believe that the 

value of 200,000 National Gold shares may exceed the distribution Claimant is entitled to receive 

as an allowed claim under the Plan from the Receivership Estate based upon the current submitted 

amount of the Proof of Claim. 

9. The Receivership Estate, through Denari, holds an 87% interest in Sierra Gold.  The 

sole assets of Sierra Gold are 400,000 shares of National Gold (the “Indirectly Held National Gold 

Shares”).  In addition to Sierra Gold’s 400,000 shares in national Gold, Denari owns 77,593 shares 

of National Gold and Capson owns 80,000 shares in National Gold, which are now part of the 
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Receivership Estate (the “Directly Held National Gold Shares”).    

10. Concurrent with the Motion, I filed, among other things, the Plan and a motion to 

approve the Plan.  Pursuant to the terms of the Plan, I propose to transfer the Directly Held 

National Gold Shares to Claimant, in lieu of a cash distribution, and pursuant to the terms of the 

Agreement.  In addition, I propose to transfer the Indirectly Held National Gold Shares to certain 

investor claimants, including 42,407 shares to Claimant, who elected to receive National Gold 

Shares in lieu of a cash distribution and in full satisfaction of their claims.  Accordingly, Claimant 

will receive 200,000 National Gold Shares in full satisfaction of his claim. 

11. I believe in my business judgment that the Agreement is fair, reasonable, and is in 

the best interest of the Receivership Estate.  The Agreement resolves the Proof of Claim in a 

manner that is satisfactory to me in my capacity as receiver, Claimant, and the CFTC without the 

need for protracted and expensive litigation, enabling me to continue administering the 

Receivership Estate and advance the Plan.  The Agreement resolves Claimant’s assertion that he 

is entitled to a priority distribution of National Gold shares in addition to his cash claim without 

the need for litigation and attains the waiver of a $350,000 cash claim. Furthermore, Claimant’s 

acceptance of National Gold shares, a non-cash asset, preserves cash for those investor claimants 

seeking a cash disbursement.  I am therefore able to make a more meaningful distribution to all 

investor claimants under the Plan.   

12. The Agreement produces a global resolution of numerous issues which, if I was 

forced to litigate, may not result in favorable outcome for the Receivership Estate.  For example, 

it is possible that Claimant could establish to the Court that he is entitled to more than the value of 

the 200,000 National Gold Shares, which would deplete not only the National Gold shares 

available to other investor claimants, but also the Receivership Estate’s cash.   Also, it is feasible 

that even if I was successful in objecting to Claimant’s Proof of Claim, it would be an expensive 

process that would result in larger administrative claims and less cash available to distribute to 

holders of allowed claims. 

13. As noted above, I filed concurrently with this Motion, other motions advancing my 
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administration of the Receivership Estate including the proposed Plan and a motion to approve 

the Plan.  The Agreement is contingent upon not only upon Court approval of the Agreement, but 

also the Plan.  Thus, the Agreement is beneficial to the Receivership Estate in that it does not 

compel me to commit 200,000 National Gold shares in full and final satisfaction of Claimant’s 

claim, unless the Plan is approved, and the proposed distribution scheme goes forward.  I believe 

that the transactions contemplated by these motions work together to achieve the most optimal 

outcome for the Receivership Estate.  

14. I have conferred with the CFTC, counsel for the Receivership Defendants, and 

Claimant, and I am advised that they do not oppose the relief requested in the Motion. 

 I declare under penalty of perjury that the foregoing is true and correct.  Executed on 

this 25th day of August 2020 at Los Angeles, California.   

       /s/_Kathy Bazoian Phelps________    
Kathy Bazoian Phelps 
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